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WHAT IS A CONSIGNMENT?

A consignment is a transaction in which a wholesal-
er, manufacturer or other person supplying goods
("consignor") supplies goods to a vendor
("consignee") for sale by the consignee without
transferring ownership in the consigned goods to the
consignee. The essence of such a transaction is that
the title in the goods sold moves from the consignor
as owner to the ultimate customer of the consignee,
with the consignee itself being merely the conduit
through which the sale occurs. As a result, there is no
"sale" by the consignor to the consignee. Since the
consigned goods remain the property of the con-
signor, they are not subject to seizure by creditors of
the consignee.

Consignment arrangements, being private contractu-
al transactions between two parties, fall under pro-
vincial jurisdiction and are subject to provincial laws
and case law. We focus in this article on Ontario and
Québec. Neither of these provinces has enacted a
specific law or particular legal provisions regulating
consignment. Therefore, general contract principles,
as well as principles developed by case law, will apply
to consignment arrangements. These principles are
very similar in both Ontario and Québec.

On a practical level, regardless of what is set out in an
agreement, invoice or other documentation between
a consignor and a consignee about who retains title
or ownership of the goods, the consignee's creditors
will likely consider any goods found to be in the con-
signee's possession to be goods belonging to the con-
signee and therefore subject to seizure and liquida-
tion by the creditors. A secured creditor who finds a
warehouse full of merchandise will make every effort
to establish that the merchandise is, in fact, the prop-
erty of the debtor (je. that the arrangement between
the supplier and the debtor is not a consignment but
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a sale on credit). It is therefore essential that the struc-
ture of a consignment transaction be found to be a
"true" consignment and not a disguised form of sale on
credit (or, according to Ontario legislation, a
“consignment intended as security”).

Characteristics of consignment transactions

A simple statement on shipping or other documents
that the goods have been "delivered on consignment"
is insufficient to establish that a true consignment ar-
rangement exists. Case law has identified a number of
characteristics which are considered requirements of
consignment arrangements.

In Ontario, the following criteria have been established
by case law:

(a)  the consignee must keep the goods separate
from other goods that are not the property of
the consignor. It is advisable that warehouse
storage areas containing consigned goods be
fenced-off or otherwise set apart and clearly
labelled to contain products that are the proper-
ty of the consignor. The consignor should have
access to these locations and should check the
goods on hand at regular intervals;

(b)  the consignee should be responsible only for
payment of consigned goods that have been sold
and should be under no obligation to pay the
consignor for goods that have not been sold;
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(c)  the consignee should have the right to return
unsold goods at any time, and the consignor
should have the right to demand the return of
the consigned goods at any time;

(d) after selling the goods, the consignee should
regularly account to the consignor for all sales
of consigned goods, after deducting the con-
signee’s compensation;

(e)  the consignee should keep all proceeds re-
ceived from the sale of consigned goods sepa-
rate from other funds of the consignee (eg. a
separate bank account in trust for consignor);

(f) consigned goods should continue to be at the
risk of the consignor (ie. the consignor should
maintain insurance on consigned goods or the
consignee should insure the goods at the con-
signor's expense).

There is case law indicating that the absence of some
of these characteristics does not mean that a true
consignment does not exist.

The Quebec criteria developed by case law is similar
to that of the Ontario case law. The following criteria
for the existence of a consignment have been elabo-
rated in Québec:

(@)  the conclusion of an agreement or contract;

(b)  the identification of the consigned goods in a
way as to avoid confusion with the consignee’s
other goods;

(c)  maintaining a separate accounting enabling
the identification of the sales proceeds of the
consigned goods as opposed to those of the
other sales in the course of the consignee’s
business;

(d)  the price is not payable until after the sale of a
good by the consignee;
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(e)  thereturn of the unsold goods to the supplier;

(f) the behaviour of the parties in the execution of
the "consignment" contract is in compliance
with the terms of the contract.

Whether the transaction takes place in Québec or
Ontario, the criteria listed above should be clearly set
out in a formal written consignment agreement. Also,
it should be supported by supplementary documents
and actual conduct of the parties that is consistent
with the arrangement. Purchase orders, acknowl-
edgements, shipping documents and, in particular, all
accounting-based documents, should mesh with the
consignment arrangement created by the agreement.
In determining whether a transaction is a true con-
signment, courts will look not only at the language of
the agreement between the consignor and the con-
signee, but will also examine the conduct of the par-
ties to determine what their intentions were with re-
spect to the transaction. Courts have gone so far as to
examine the consignor's internal accounting treat-
ment of the goods. A consignor should therefore not
treat the consigned goods as goods that have been
"sold" to the consignee by invoicing the consignee,
entering the goods as sold in its books, or making de-
mands for payment of consigned goods that have not
been sold by the consignee.

It is important to remember that if the consignor fails
to regularly confirm that the consignee is satisfying
the requirements set out above (eg. as to separation
of consigned goods), the validity of the consignment
arrangement may be jeopardized. It is also important
that there be no contradiction between the consign-
ment agreement and any other agreement entered
into between the consignor and the consignee. This
may be particularly difficult in situations where the
consignee is also purchasing goods directly from the
consignor (whether they be the same as or different
from the consigned goods). Will a creditor of the con-
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signee be able to determine which of such goods in
the consignee's possession are the property of the
consignee and which are the property of the con-
signor? Courts have rejected claims that a consign-
ment exists in cases where it was found that goods
originally delivered on consignment were sold and
replaced with goods that were then mixed with oth-
er, non-consignment, inventory in such a way that no
-one could identify specific items and prove that they
were held on consignment.

In the event of a bankruptcy or other financial failure
of the consignee, a properly established consignment
arrangement will allow the consignor to reclaim any
unsold goods that are still on the consignee's premis-
es and, if applicable, collect any funds held in trust by
the consignee from the sale of consigned goods.
However, as mentioned above, the enforcement of a
consignor's rights may not be automatic.

As also referred to above, there is no legislation in
place in Ontario that specifically sets out and guaran-
tees the rights of consignors. A consignor should
therefore expect to have to defend its interest before
the courts, as the consignment arrangement may be
questioned or challenged by trustees in bankruptcy,
receivers and secured creditors who take over con-
trol of the consignor's assets on bankruptcy or receiv-
ership.

In the province of Quebec, if the contract provides
that the consignor remains the owner of the con-
signed goods until the sale and the payment of same,
and the consigned property can be described in a
way as to be easily identifiable (usually by a serial
number), a registration of the consigned property
can be made at the Movable Rights Registry. This
registration will notify third parties (such as the con-
signee’s bank, in whose favour the consignee might
grant a movable hypothec on his inventory in order
to secure financing) that the consigned goods do not
belong to the consignee. This is recommended so as
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to increase the protection of the consignor in case of
a seizure by a third party creditor.

Consequences of not fulfilling the criteria

Where the terms of transactions between a con-
signor and a consignee do not satisfy the criteria de-
scribed above, it is possible that the arrangement will
be found to be a "false" consignment or a
"consignment intended as security" or a sale on cred-
it. In other words, the arrangement will be seen as an
agreement that was intended to secure the payment
or performance of an obligation on the part of the
consignee. The end result of such a finding will be
that, if the consignor has not perfected its interest in
the consigned goods in accordance with the require-
ments of any applicable personal property security
legislation, the goods will be subject to seizure by
secured creditors and the consignor will become an
unsecured creditor of the consignee.

This publication is for general information only and does not consti-
tute legal or other professional advice. For more information re-
garding the subject matter of this article please contact:

For Ontario: Patrizia Banducci
Lette LLP
20 Queen Street West, #3300
Toronto ON M5H 3R3
Direct: 416.971.4897
Email: pbanducci@lette.ca

For Québec: Luise Bauer
Lette & Associés SENCRL
630 René-Lévesque Blvd. West, #2800
Montréal, Québec H3B 156
Direct: 514.788.0996
Email: Ibauer@lette.ca

LETTE ALERION LETTE & KNORR
PARIS MUNICH




	      LETTE  LLP		    LETTE & ASSOCIÉS S.E.N.C.R.L.		LETTE ALÉRION		LETTE & KNORR

	        Toronto				Montreal			                    Paris			         Munich

	LETTE is an established international law group with offices in Toronto, Montréal, Paris and Munich, offering a wide range of legal services to the business community. Whether acting for a multinational corporate group or for dynamic entrepreneurs, LETTE provides practical and effective solutions to its clients.

	      LETTE LLP		    LETTE & ASSOCIÉS S.E.N.C.R.L.		LETTE ALÉRION		LETTE & KNORR

	        Toronto				  Montreal			                     Paris			        Munich

	      LETTE LLP		    LETTE & ASSOCIÉS S.E.N.C.R.L.		LETTE ALÉRION		LETTE & KNORR

	        Toronto				  Montreal			                     Paris			        Munich



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



