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The Basics of Mergers and AcquisiƟons in Canada 
 
SecuriƟes laws in Canada as they pertain to public 
company M&A transacƟons can be complex. In order 
to provide the reader with a basic starƟng point, this 
arƟcle will summarize the methods used to acquire a 
public company in Canada.     
 
RegulaƟon 
 
Trading in securiƟes, which includes M&A transac-
Ɵons, is regulated in Canada by securiƟes laws enact-
ed by each of the provinces and territories. These 
laws are created and enforced by provincial and terri-
torial securiƟes commissions. From Ɵme to Ɵme, the 
securiƟes commissions will create mulƟlateral instru-
ments so that certain aspects of securiƟes laws in 
Canada are effecƟvely harmonized. For example, the 
securiƟes commissions have substanƟvely harmo-
nized the law governing takeover bids.   
 
Takeover Bid 
 
The vast majority of M&A transacƟons pertaining to 
public companies proceed by way of a takeover bid or 
plan of arrangement. Generally speaking, a takeover 
bid is a transacƟon that involves the acquirer making 
an offer directly to the target company’s shareholders 
to acquire their shares. From a securiƟes law perspec-
Ɵve, a takeover bid is any acquisiƟon of, or obtaining 
control or direcƟon over, securiƟes that would result 
in the acquirer holding 20 per cent or more of the 
voƟng or equity securiƟes of any class of a Canadian 
public issuer. Once a transacƟon is a takeover bid, a 
host of highly technical securiƟes rules and regula-
Ɵons must be observed. Arguably, the most im-
portant of these rules is that if an offer is a takeover 
bid it must be made to all of the security holders of 
the class on the same terms and condiƟons. The 
offer, however, may be for less than all of the securi-
Ɵes and, in that case, each security holder has the 

right to a pro‐rata take up of their shares. An exemp-
Ɵon from the takeover bid rules is available in certain 
circumstances. The most common is the “private 
agreement” exempƟon, whereby purchases may be 
made by way of private agreement with 5 or fewer 
vendors if the purchase price (including brokerage 
fees and commissions) does not exceed 115 per cent 
of the market price of the securiƟes. The takeover bid 
rules provide that the offeror may not enter into any 
collateral agreement, commitment or understanding 
with any holder or beneficial owner of securiƟes of 
the target which effecƟvely increases the considera-
Ɵon paid to them. However, in certain circumstances, 
the rules permit employment and severance arrange-
ments for management and other employees of the 
target who are also securiƟes holders.   
 
There are numerous addiƟonal detailed rules that ap-
ply to takeover bids. These include a requirement that 
the offeror prepare and mail to the shareholders a 
circular that must set out prescribed informaƟon re-
laƟng to the transacƟon and the terms and condiƟons 
of the offer. The takeover bid must be filed with the 
securiƟes commissions but is not subject to a pre-
clearance review.   
 

CondiƟons 
 
Takeover bids are commonly subject to a number of 
condiƟons, including aƩaining a minimum level of  

 

LETTE  is an established  internaƟonal  law group with offices  in To‐

ronto, Montréal, Paris and Munich, offering a wide  range of  legal 

services to the business community. Whether acƟng for a mulƟna‐

Ɵonal  corporate  group  or  for  dynamic  entrepreneurs,  LETTE  pro‐

vides pracƟcal and effecƟve soluƟons to its clients. 

 



August 2012 

      LETTE LLP      LETTE & ASSOCIÉS S.E.N.C.R.L.  LETTE ALÉRION  LETTE & KNORR 
        TORONTO      MONTREAL                        PARIS           MUNICH 

acceptance,  frequently 66.6%  (the threshold ap-
proval for certain fundamental corporate transac-
Ɵons) or 90% (the level that generally gives the pur-
chaser the right to acquire the balance of the secu-
riƟes – commonly referred to as the “compulsory 
acquisiƟon” or “second stage squeeze out”).  An-
other typical condiƟon requires the buyer to have 
obtained the necessary regulatory approval.  For 
example, if certain thresholds are met, a pre-
merger noƟficaƟon or merger review may be re-
quired under Canada’s anƟtrust law set out in the 
CompeƟƟon Act.  Also, the transacƟon may be sub-
ject to review under the Investment Canada Act if a 
foreign purchaser seeks to acquire control of a Ca-
nadian business with assets over a specified mone-
tary threshold. 
 
Plan of Arrangement 
 
A friendly acquisiƟon is oŌen effected in Canada by 
way of a plan of arrangement rather than a takeo-
ver bid.  A plan of arrangement is a court-approved 
process that is available under the corporate law 
that governs the target company. Generally speak-
ing, an arrangement allows the parƟes to take a 
broad scope of corporate steps, including the amal-
gamaƟon of two or more companies, the division of 
businesses carried on by a corporaƟon, a transfer 
of property from one body corporate to another, 
the exchange of securiƟes between companies, the 
liquidaƟon of a corporaƟon, and any combinaƟon 
of the foregoing. The process is iniƟated by an ar-
rangement agreement that sets out the basis for 
the business combinaƟon. AŌer the arrangement 
agreement has been signed, an applicaƟon is made 
to court for approval of the process. The court or-
der will require the calling of a shareholder’s 
meeƟng and specify the shareholder approval 
thresholds (which are typically two-thirds of the 
votes cast) and dissent rights. A detailed meeƟng 
circular is then sent to the shareholders. The 

meeƟng circular provides disclosure equivalent to 
that set out in a takeover bid circular.  
 
Arrangements are generally considered to offer 
enhanced flexibility in M&A transacƟons com-
pared to takeover bids because they are less rule-
driven and allow the parƟes to achieve their cor-
porate goals in a variety of ways.  
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